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LARO Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect when the
petition was filed.! Pursuant to section 7463(b), the decision
to be entered is not reviewable by any other court, and this

opi nion shall not be treated as precedent for any other case.

!Subsequent section references are to the applicable
versions of the Internal Revenue Code. Rule references are to
the Tax Court Rules of Practice and Procedure.
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Petitioners petitioned the Court to redeterm ne deficiencies
of $3,945, $1,875, and $2,858 in their Federal inconme taxes for
2005, 2006, and 2007, respectively. W decide whether petitioner
Shawn Col | een Bl anchette’s (Ms. Blanchette) activity of selling
science fiction nmenorabilia was an “activity not engaged in for
profit” under section 183. W hold that Ms. Blanchette was not
engaged in her activity for profit.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulated facts and the exhibits submtted therewith are
i ncorporated by this reference.

Petitioners David Lee Blanchette (M. Blanchette) and M.
Bl anchette resided in Las Vegas, Nevada, when their petition was
filed. M. Blanchette was a software engi neer who earned
$77, 145, $82,925, and $86, 238 in 2005, 2006, and 2007,
respectively. M. Blanchette becane an avid reader of science
fiction literature in 1976. Since that tinme, her passion for
science fiction has grown steadily, and she has now been a
collector of related nenorabilia for nore than 20 years. As
early as 1987, Ms. Bl anchette has bought and sold science fiction
menorabilia retail.

In 1992 Ms. Blanchette forned and operated a proprietorship
under the name A Winkle in Time (AWT). From 1992 through 1995

Ms. Bl anchette operated AWT as a retail store in Santa O ara,



- 3 -

California, |easing space and obtaining a business |icense to do
so. M. Blanchette was the prinmary busi ness owner and was
intimately involved with all aspects of the business. On
average, she worked at her store 14 hours per day, 7 days a week.
Ms. Bl anchette aggressively pronoted AWT | ocally w th newspaper
advertisenents and regionally at science fiction conventions.

Al t hough Ms. Bl anchette adopted a business plan in 1993 to
transform AWT into a partnership that could further penetrate
the science fiction nenorabilia market, she never executed that
plan. Despite Ms. Blanchette's efforts, her collectibles
activity generated | osses from 1992 through 1995.

In 1996 Ms. Blanchette relocated to Sunnyvale, California,
where she operated AWT as a retail store in | eased space until
2001. During that tinme, Ms. Blanchette devel oped a Wb site to
sell her collection to online custoners. Although she adopted a
second business plan in 2000 to rebrand AWT s online inmage, M.
Bl anchette did not bring that plan to fruition. She continued to
i ncur | osses from 1996 t hrough 2001.

In 2001 Ms. Blanchette relocated to Las Vegas, Nevada. From
2002 t hrough 2005 Ms. Bl anchette sold science fiction nenorabilia
nostly online and at conventions. During that tine M.

Bl anchette rented warehouse space to store her collection; and

al t hough t he warehouse was generally not open to the public, she
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woul d sonetinmes show that collection to potential custoners. M.
Bl anchette incurred | osses from 2002 through 2005.
In 2005 petitioners inherited real estate (second hone) from
M. Blanchette’s nother. M. Blanchette subsequently noved her
collection fromthe warehouse to the second honme and used t hat
home exclusively as a storage unit for her collection. M.
Bl anchette continued to add to her collection while also selling
itens online and at conventions with the help of M. Blanchette.
Ms. Bl anchette valued the collection in 2005, 2006, and 2007
at $279, 369, $294, 166, and $299, 560, respectively. She provided
a generalized list of the items making up that collection, a

sanpling of which is as foll ows:

2005 2006 2007
Description Quantity Quantity Quantity

Art 922 922 874
Aut ogr aphs 5, 000 5, 500 6, 000
Bunper stickers 2,170 2,170 2,100
Com ¢ books 7,700 7,175 6, 475
Keychai ns 420 420 360
Magazi nes 420 490 525
M ni at ures 468 468 468
Needl ewor k patterns 500 500 500
Phot os 17,907 18, 807 19, 207
Post car ds 3,226 3,226 2, 664
Record al buns 428 428 428
Stickers 380 425 370
Trading card sets 405 405 410
Tradi ng cards 175, 000 175, 000 175, 000
T-shirts 10, 889 11, 353 11, 641

Ms. Bl anchette did not insure her collection and states that sone

of the com c books and trading cards are worthl ess.
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During 2005, 2006, and 2007 (subject years) M. Blanchette's

collectibles activity generated gross receipts of $78, 094,

$82, 428, and $89, 525, respectively. Petitioners clainmed |osses

fromthe operation of their collectibles activity on the

Schedules C, Profit or Loss From Busi ness, attached to their

Federal incone tax returns as foll ows:

2005 2006 2007
G oss receipts $78,094  $82,428  $89, 525
Cost of goods sold 57, 097 49, 526 57,718
Q her i ncone 283 - 0- - 0-
G oss i ncone 21, 280 32,902 31, 807
Oper ati ng expenses 47,577 48, 683 59, 881
| ncone/ (Loss) (26,297) (15,781) (28,074)

Ms. Blanchette’s collectibles activity has not yielded a net
financial profit during any year from 1992 through 2007, and
total |osses are estimated to be between $300, 000 and $350, 000. 2
During the subject years, Ms. Bl anchette devoted between 6
and 8 hours per day, 7 days a week, to her collectibles activity.
On average, Ms. Bl anchette woul d spend 200 days per year worKking
out of her hone, during which tine she processed orders,
responded to custoners’ inquiries, verified inventory, and
prepared for conventions. On average, petitioners attended 18
conventions per year. In 2005, 2006, and 2007 petitioners spent
119, 78, and 96 days, respectively, driving to and selling at

vari ous conventions. On average, they drove 650 m | es per day

2l n 2008 and 2009 petitioners reported profits in their
collectibles activity of $745 and $319, respectively.
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for 14 hours per day in order to attend these conventions. Once
there, petitioners would typically work 11.5 hours per day taking
no breaks for neals. Petitioners would display the collection on
two to five tables and paid approxi mately $300 per table.

For the subject years Ms. Bl anchette kept spreadsheets of
the incone and expenses related to her collectibles activity.

She al so mai ntai ned a separate checking account and credit card
t hough she did not engage in direct advertising. M. Blanchette
presented various State tax forns and statenents which she

recei ved between 2007 and 2009.

Respondent issued to petitioners a notice of deficiency
dated January 22, 2009, disallow ng petitioners’ deductions for
Schedul e C expenses for each of the subject years. Respondent
determ ned that the expenses reported on Schedul es C were not
al l owabl e as trade or business expenses because petitioners did
not establish that AWT was a bona fide business venture entered
into for profit. Petitioners petitioned the Court, and on
Cct ober 27, 2010, a trial was held in Las Vegas, Nevada. M.

Bl anchette was the only witness to testify.

Di scussi on

Respondent di sal |l owed petitioners’ Schedul e C expense
deductions for the subject years because respondent determ ned
that Ms. Blanchette’s collectibles activity was an activity not

engaged in for profit within the neaning of section 183.
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Petitioners argue generally that those expenses were deductible
as section 162 ordinary and necessary busi ness expenses incurred
in connection with Ms. Blanchette's trade or business. For the
reasons set forth below, we hold for respondent.
The Conm ssioner’s determnations in a notice of deficiency
are presuned correct, and the taxpayer bears the burden of

proving that those determnations are in error. Rule 142(a)(1);

Welch v. Helvering, 290 U S 111, 115 (1933). Pursuant to
section 7491(a), the burden of proof as to factual matters may
shift to the Conmm ssioner under certain circunmstances.
Petitioners have not alleged that section 7491(a) applies, nor
have they established their conpliance with the substantiation
and recordkeeping requirenents of the Internal Revenue Code. See
sec. 7491(a)(2)(A) and (B). Accordingly, petitioners bear the
burden of proof.?3

Section 183, which applies to activities engaged in by
i ndi viduals, generally limts deductions for an activity not
entered into for profit to the anount of the activity s gross
i ncone. Sec. 183(b). Section 183(c) defines an activity not
engaged in for profit as “any activity other than one with
respect to which deductions are allowable for the taxable year

under section 162 or under paragraph (1) or (2) of section 212.”

3Sec. 183(d) provides for a statutory reversal of the burden
of proof if petitioners neet certain criteria. Petitioners do
not neet those criteria.
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Section 162 allows as a deduction all the ordinary and
necessary expenses paid or incurred in carrying on an activity
whi ch constitutes a trade or business of the taxpayer. Section
212 allows as a deduction all the ordinary and necessary expenses
paid or incurred in carrying on an activity which is for the (1)
production or collection of inconme, or (2) managenent,
conservation, or maintenance of property held for the production
of incone.

The Court of Appeals for the Nnth Grcuit, to which an
appeal in this case would lie but for the provisions of section
7463(b), has held that for a taxpayer’s expenses to be deductible
under section 162 or 212 (and thereby avoid the Iimtations of
section 183), the taxpayer nust denonstrate that his or her
“predom nant, primary or principal” objective in engaging in the
activity was to realize an economc profit independent of tax

savings. WIf v. Comm ssioner, 4 F.3d 709, 713 (9th GCr. 1993),

affg. T.C. Meno. 1991-212. The taxpayer’'s expectation of profit
need not be reasonable, but it nust be bona fide. See sec.
1.183-2(a), Income Tax Regs. The existence of such a profit
objective is a question of fact to be determ ned based on the

surroundi ng facts and circunstances. Golanty v. Conmm ssioner, 72

T.C 411, 426 (1979), affd. w thout published opinion 647 F.2d
170 (9th Cr. 1981); see also sec. 1.183-2(b), Incone Tax Regs.

Wi |l e such an analysis necessarily requires an inquiry into the
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subjective intent of the taxpayer, we may al so | ook to objective
indicia to determ ne the taxpayer’s true intent. See |ndep.

Elec. Supply, Inc. v. Conm ssioner, 781 F.2d 724, 726 (9th Cr

1986), affg. Lahr v. Commi ssioner, T.C Meno. 1984-472; see al so

sec. 1.183-2(a), Incone Tax Regs.

Section 1.183-2(b), Incone Tax Regs., sets forth a
nonexcl usive list of nine factors to be considered when
ascertaining a taxpayer’s intent. These factors are: (1) The
manner in which the taxpayer carries on the activity; (2) the
expertise of the taxpayer in carrying on the activity; (3) the
time and effort expended by the taxpayer in carrying on the
activity; (4) the expectation that assets used in the activity
may appreciate in value; (5) the success of the taxpayer in
carrying on other simlar or dissimlar activities; (6) the
taxpayer’s history of incone or loss with respect to the
activity; (7) the anobunt of occasional profits, if any, which are
earned by the taxpayer; (8) the financial status of the taxpayer;
and (9) elenents of personal pleasure or recreation. No single
factor is conclusive, and we may accord certain factors greater

wei ght than others. Golanty v. Conm ssioner, supra at 426; Allen

v. Comm ssioner, 72 T.C. 28, 34 (1979); see also sec. 1.183-2(b),

| ncome Tax Regs.
Ms. Bl anchette testified that she had an honest objective in

making a profit fromher collectibles activity. She also
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testified that she has reinvented her business to nmake the
collectibles activity nore profitable. 1n determ ning whether
Ms. Bl anchette had the requisite profit objective to avoid the
[imtations of section 183, we give limted weight to her
testinmony and greater weight to the objective factors |isted

above. Keanini v. Comm ssioner, 94 T.C. 41, 46 (1990); Dreicer

v. Conm ssioner, 78 T.C. 642 (1982), affd. w thout published

opi nion 702 F.2d 1205 (D.C. Cr. 1983); sec. 1.183-2(a), I|ncone
Tax Regs. W discuss each of the enunerated factors in turn.

1. Manner in Which the Activity |Is Conduct ed

That a taxpayer carries on an activity in a businesslike
manner, mai ntains conplete and accurate books and records, and
changes operating nmethods to increase profitability may indicate

that an activity is engaged in for profit. Engdahl v.

Conm ssioner, 72 T.C. 659, 666-667 (1979); sec. 1.183-2(b)(1),

| ncome Tax Regs.

Petitioners separated their personal finances from M.
Bl anchette’ s col lectibles activity and kept records of the incone
and expenses associated wth that activity. Those records,
however, basically served to substantiate the expenses which
petitioners clained on their Federal inconme tax returns. The
exi stence of a separate bank account and credit card, we believe,
facilitated the ease of recordkeeping. However, as we have

previ ously recogni zed:
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The purpose of maintaining books and records is
nmore than to nenorialize for tax purposes the existence
of the subject transactions; it is to facilitate a
means of periodically determning profitability and
anal yzi ng expenses such that proper cost saving
measures mght be inplenmented in a tinely and efficient
manner. * * * [Burger v. Conmm ssioner, T.C Meno.
1985-523, affd. 809 F.2d 355 (7th Cr. 1987).]

Ms. Bl anchette undertook no such financial analysis. She did not
prepare budgets, incone statenents, bal ance sheets, forecasts, or
any other financial statenent which would | ead us to believe that
she used her accounting records to i nprove her bottomline. The
| ack of financial analysis weighs agai nst the existence of a
trade or business during the subject years. See Filios v.

Comm ssioner, T.C Meno. 1999-92, affd. 224 F.3d 16 (1st Cr

2000); Sullivan v. Conmm ssioner, T.C Meno. 1998-367, affd.

wi t hout published opinion 202 F.3d 264 (5th Gr. 1999).
Petitioners contend that the online expansion of M.
Bl anchette’s collectibles activity denonstrates that she sought
to inprove the profitability of her activity during the subject
years. W disagree. The adaptation of Ms. Bl anchette’s
collectibles activity online occurred sone tine between 1996 and
2000. Since she noved her collectibles activity online, we have
found no significant undertakings on the part of Ms. Blanchette
to inprove her overall profitability. To the contrary, she
continued to add to her inventory w thout due regard for the

| osses she repeatedly incurred. This factor favors respondent.
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2. Ms. Bl anchette’'s Expertise

A taxpayer’s extensive study of the accepted business and
econom c practices of an activity, as well as the taxpayer’s
consultation wth experts, may indicate a profit objective. Sec.
1.183-2(b)(2), Income Tax Regs.

Ms. Blanchette testified that she consulted with other
science fiction nmenorabilia collectors about her activity.
However, she never consulted with accountants, |awers, or
busi ness advi sers about her activity. The failure to procure
obj ective business advice is a negative factor while her
consultation wth other collectors is a positive consideration.
This factor is neutral.

3. Ms. Blanchette's Tine and Effort

The fact that a taxpayer devotes nmuch personal tinme and
effort to carrying on an activity may indicate a profit
obj ective, particularly where that activity does not involve
substantial personal or recreational aspects. Sec. 1.183-
2(b)(3), Income Tax Regs. That Ms. Bl anchette devoted
significant personal tine and effort to collecting science
fiction nenorabilia supports her claimthat she entered into the
collectibles activity with a profit objective. See id. However,
as we discuss below, collecting science fiction nenorabilia has
substantial personal or recreational aspects for Ms. Bl anchette.

See id. Thus, this factor is neutral.
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4. Expectati on That Assets WII| Appreciate in Val ue

A taxpayer’s expectation that assets used in an activity may
appreciate in value to create an overall profit may indicate a

profit objective as to that activity. Golanty v. Conm Ssioner,

72 T.C. at 427-428; sec. 1.183-2(b)(4), Inconme Tax Regs.

Qur decision in Kling v. Comm ssioner, T.C. Mno. 2001-78,

is illustrative. Therein, we decided whether a taxpayer who
col l ected sports nenorabilia with the hope that his collection
woul d appreciate in value was engaged in a trade or business.

Over the years, M. Kling sold only a fewitens fromhis
collection and retained nuch nore than he sold. As conpared with
his purchases, the selling of nenorabilia was sporadic. M.
Kling amassed itens for his collection (including thousands of
basebal | phot ographs and prograns) w thout any plan to sell those
itens at any date in the foreseeable future and w t hout
consideration for the costs of paying to store those itens.

Bal anci ng the factors of section 1.183-2(b), Income Tax Regs., we
held that M. Kling's nenorabilia activity did not rise to the

| evel of a trade or business.

Simlar to M. Kling, petitioners effectively argue that the
| osses Ms. Bl anchette has sustai ned over the years do not
indicate a lack of profit objective because she intended to earn
a profit on the overall appreciation of her collection. W

di sagree. First, even though a portion of Ms. Blanchette’'s
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coll ection was worthless, she did not |iquidate those itens and
reinvest the proceeds in other collectibles with potential for
real appreciation.

Second, Ms. Blanchette’s expectation of future appreciation
in her collection is vague. Petitioners presented a generalized
list of Ms. Blanchette's collection but did not include an
item zed list of the individual nmenorabilia making up that
collection. The failure to introduce such an itemzed list or to
provide testinmony as to the value of specific conponents of the
collection creates a presunption that no such Iist was kept or
that it was not favorable to petitioners’ position. See Wchita

Termnal Elevator Co. v. Comm ssioner, 6 T.C 1158, 1165 (1946),

affd. 162 F.2d 513 (10th Cr. 1947). Wthout such a list, M.

Bl anchette had no apparent neans of tracking appreciation in

i ndi vidual itens such that she knew which itens to hold and which
assets to sell.

Finally, we believe that if Ms. Blanchette engaged in the
collectibles activity for |ong-term appreciation, she woul d have
i nsured her collection, as she had done in the [ate 1990s and
early 2000s. No such insurance policy was maintained, suggesting
that Ms. Bl anchette was not concerned with protecting her
investnment. Such behavior is inconsistent with investnent for

| ong-term appreciation. This factor favors respondent.
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5. Ms. Bl anchette’'s Success in Simlar Activities

Al though an activity is unprofitable, the fact that a
t axpayer has previously converted simlar activities from
unprofitable to profitable may show a profit objective. Sec.
1.183-2(b)(5), Income Tax Regs. Petitioners offered no evidence
regardi ng the success of Ms. Blanchette in conparable activities.
Thus, this factor is neutral.

6. Activity's History of |Income and/or Losses

The fact that a taxpayer incurs a series of |osses beyond an
activity' s startup stage nay indicate the absence of a profit
objective as to that activity unless the | osses can be bl aned on
unf oreseen or fortuitous circunstances beyond the taxpayer's

control. Hildebrand v. Conm ssioner, 28 F.3d 1024, 1027 (10th

Cr. 1994), affg. Krause v. Conmm ssioner, 99 T.C 132 (1992);

sec. 1.183-2(b)(6), Incone Tax Regs.

Petitioners contend that their gradual increase in gross
receipts and profits in recent years evidences a bona fide profit
objective. W disagree. First, while the increase in gross
receipts in isolation may denonstrate growh in a business, M.

Bl anchette’s operation of the collectibles activity in a net |oss
position and her failure to take any renedi al neasures to correct
t hose | osses evidence a | ack of profit objective. Second, the
effort and tinme which Ms. Blanchette has expended on her

collectibles activity, when wei ghed agai nst the nomnal profits
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earned, do not reflect a predom nant, primary, or principal
profit objective. M. Blanchette worked on the collectibles
activity between 2,100 and 2,800 hours per year. Thus, even in
the nost profitable of years, she earned between 27 cents and 36
cents per hour for her efforts, not to nention the tinme and
effort spent by M. Blanchette.* But for the correspondi ng tax
benefit to offset M. Blanchette s salary, we believe there was
no profit objective in Ms. Blanchette' s behavior.

Third, petitioners present no forecasts, budgets, or other
financial anal yses to support M. Blanchette’s bl anket assertion
that she expects future growh in her collectibles activity
sufficient to recoup | osses sustained in prior years. See

Bessenyey v. Conm ssioner, 45 T.C 261, 274 (1965), affd. 379

F.2d 252 (2d Cr. 1967). Even assum ng arguendo that Ms.

Bl anchette continued to earn profits commensurate with her

hi ghest grossing year, it would take Ms. Bl anchette approxi mately
400 years to recoup the losses incurred between 1992 and 2007.°
Ms. Blanchette testified at trial, without el aboration, that the
| osses which she sustained in operating AWT were attributable to

a nunber of factors beyond her control. The record does not

“Ms. Bl anchette’s hourly wage is cal culated by dividing the
profit she reported in 2008 by the total hours worked.

SThe recoupnent period is determ ned by dividing estinmated
| osses of $300, 000 by net income of $745.
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support the existence of any such fortuitous circunstances, and
we decline to infer them This factor favors respondent.

7. The Anpbunts of COccasional Profits

The anobunt of profits earned in relation to the anmount of
| osses incurred, the anmount of the investnent, and the val ue of
the assets in use may indicate a profit objective. See sec.
1.183-2(b)(7), Income Tax Regs.

Bet ween 1992 and 2007 Ms. Bl anchette failed to realize a
profit on her collectibles activity. Even the nomnal profits
earned in 2009 and 2010 were substantially disproportionate to
the anount of time and effort she expended on her collectibles
activity. W do not believe that the prom se of annual profits
of $745 is sufficient to outweigh the absence of profits for 16

years. See MKeever v. Comm ssioner, T.C Meno. 2000-288. This

factor favors respondent.

8. Taxpavyer's Financial Status

That a taxpayer has substantial income from sources other
than the activity may indicate that the activity is not engaged
in for profit. Sec. 1.183-2(b)(8), Incone Tax Regs. Such is
especially so where |l osses fromthe activity generate substanti al
tax benefits or where there are personal or recreational elenents
i nvol ved. Sec. 1.183-2(b)(9), Incone Tax Regs.

During the subject years, M. Blanchette earned a steady

salary as a software engi neer on which petitioners subsisted.
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M. Blanchette s salary enabled Ms. Blanchette to pursue her

| ongti me passion of collecting science fiction nmenorabilia while
the reported | osses fromthat activity were used to reduce their

taxabl e income. See Gles v. Comm ssioner, T.C Mno. 2005-28.

This factor favors respondent.

9. El enents of Personal Pl easure

The presence of personal pleasure or recreation from an
activity may indicate the absence of a profit objective. Sec.
1.183-2(b)(9), Income Tax Regs. The nere fact that a taxpayer
derives personal pleasure froman activity, however, does not
necessarily nmean that the taxpayer |lacks a profit objective with
respect to that activity. “[A] business wll not be turned into

a hobby nerely because the owner finds it pleasurable; suffering

has never been nmade a prerequisite to deductibility.” Jackson v.

Comm ssioner, 59 T.C. 312, 317 (1972).

Ms. Bl anchette is passionate about science fiction, and she
derives great pleasure fromher collectibles activity. This
enj oynent, however, cannot overcone the conplete disregard for
profit objective with which she has conducted her activity.
Gven the small profit potential and significant satisfaction
derived fromthe collectibles activity, we are confident that it
is Ms. Blanchette' s quest for personal gratification that keeps
her going and not any bona fide profit objective. See Betts v.

Conmi ssioner, T.C. Menp. 2010-164; cf. Mixinoff v. Conm ssioner,
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T.C. Meno. 1987-155 (relying on the taxpayer’s abandonnment of an
unprofitabl e business venture as proof that the taxpayer was
engaged in a trade or business). This factor favors respondent.

Bal anci ng the above factors and the facts and circunstances
in this case, we conclude that Ms. Blanchette did not pursue her
collectibles activity during the subject years with a
predom nant, primary, or principal profit objective. Petitioners
are therefore not entitled to a deduction under section 162 or
212. It follows naturally that section 183 limts the allowable
deductions to the anpbunt of gross incone generated fromt hat
activity. W have considered all argunents nmade by the parties
and to the extent that we have not specifically addressed them
we conclude that they are without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




